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SUPREME COURT OF APPEALS OF VIRGINIA. 



Young v. Holland et al. 
March 11, 1915. 
[84 S. E. 637.] 

1. Trusts (§§ 17, 18*)— Express Trusts— Parol Declaration.— At 

common law, and before the English statute of frauds, an express 
trust in land could be created by parol, but the declaration must be 
unequivocal and explicit and established by clear and convincing tes- 
timony. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 15-24; Dec. 
Dig. §§ 17, 18.* 13 Va.-W. Va. Enc. Dig. 268; 14 Va.-W. Va. Enc. 
Dig. 1028; 15 Va.-W. Va. Enc. Dig. 1013.] 

2. Trusts (§ 81*) — Resulting Trusts — Conveyance to Daughter by 
Direction .of Purchaser. — Where a purchaser of real estate paying 
the price directed the vendors to convey the same by deed absolute in 
form to a daughter, which was done, there was no resulting trust 
in favor of the purchaser. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 115-118; 
Dec. Dig. § 81.* 13 Va.-W. Va. Enc. Dig. 276;- 14 Va.-W. Va. Enc. 
Dig. 1030; 15 Va.-W. Va. Enc. Dig. 1014.] 

3. Trusts (§ 43*)— Express Trusts — Oral Declaration.— Under the 
statute of frauds (Code 1904, § 2840), providing that no action- shall 
be brought to charge any person on any contract for the sale of 
real estate or for the lease thereof for more than one year, unless 
in writing, but omitting sections 7 and 8 of the English statute of 
frauds, making all declarations of trusts invalid unless in writing, 
an express trust to collect and apply the rents of real estate may 
be proved by parol. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 62-65; Dec. 
Dig. § 43.* 13 Va.-W. Va. Enc. Dig. 268; 14 Va.-W. Va. Enc. Dig. 
1028; 15 Va.-W. Va. Enc. Dig. 1013.] 

4. Trusts (§ 43*)— Parol Evidence— Contradicting Written Instru- 
ments. — Oral declaration of trust binding a grantee in a deed abso- 
lute in form to collect the rents for the grantor, being lawful and 
enforceable, is not within the rule forbidding parol evidence to vary, 
contradict, add to, or explain a written instrument. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. §§ 62-65; Dec. 
Dig. § 43.* 13 Va.-W. Va. Enc. Dig. 275; 14 Va.-W. Va. Enc. Dig. 
1029; 15 Va.-W. Va. Enc. Dig. .1014.] 

Appeal from Circuit Court, Accomac County. 

Suit by Mrs. Mary E. Young against Hannah W. Holland 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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and another. From a decree of dismissal, plaintiff appeals. Re- 
versed. 

Wescott & Turlington, of Accomac, and Henley, Anderson & 
Hall, of Richmond, for appellant. 

John S. Parsons, of Accomac, and Stezvart K. Powell, of 
Onancock, for appellees. 

Keith, P. The bill filed by Mrs. Young shows that in May, 
i910, she purchased from George W. Milliner a certain parcel 
of land situated in the county of Accomac, and that on the 30th 
of January, 1911, she purchased from Wesley T. Melson a cer- 
tain house and lot in said county, for both of which purchases 
she paid cash, but requested the vendors, Milliner and Melson, 
to convey the same to Hannah W. Holland by deed of bargain 
and sale, which was accordingly done. The bill further alleges 
that it was distinctly understood at the time of the purchase and 
before the conveyance of either of the parcels of land that the 
said Hannah W. Holland was to collect the rents and profits 
arising from the house and lot of land and pay the same to Mary 
E. Young during her natural life, all of which was agreed to by 
Mrs. Holland ; that' Mrs. Holland took each of said parcels of 
land impressed with, and subject to, this trust, and with the ex- 
press promise to collect the rents and profits and pay them to 
Mrs. Young during her lifetime. Mrs. Holland, it is alleged, was 
the favored daughter of the plaintiff, for whom she entertained 
great affection, and in whom she had implicit confidence ; that 
Mrs. Holland has collected the rents from the land thus con- 
veyed to her, but has declined to account to the plaintiff for 
them, and contends that the deeds to her are absolute on their 
face, and that the rents and profits are hers, notwithstanding the 
oral agreement above set out to collect the rents and profits and 
pay them over to the plaintiff as long as she lived. 

To this bill Mrs. Holland and her husband were made parties 
defendant, and to it they demurred, which demurrer the court 
sustained, and dismissed the bill, and the case is before us upon 
an appeal awarded by one of the judges of this court. 

The deeds which were filed as exhibits with the bill are abso- 
lute on their face, and the question presented for decision is: 
Can an express trust in real estate be created in this state by a 
parol agreement? 

This question has been answered in the affirmative in Wal- 
raven v. Lock, 2 Pat. & H. 547, to which we shall again refer ; 
but in Sprinkle v. Hay worth, 26 Grat. (67 Va.) 384, it was 
found unnecessary to answer the question ; in Borst v. Nalle, 
28 Grat. (69 Va.) 423, it was again found unnecessary to de- 
termine the question, and no opinion was expressed upon it; in 
Jesser v. Armentrout, 100 Va. 673, 674, 42 S. E. 682, the court 
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found it unnecessary to discuss the controverted question as to 
whether a trust in lands may be created by parol declaration, 
and said, "We prefer to leave that question where it was placed 
* * * in Sprinkle v. Hayworth, supra, and Borst v. Nalle, 
supra:" while in Garrett v. Rutherford, 108 Va. 481, 62 S. E. 
390, which is the latest expression upon- the subject, it is said, 
"The question is an open one in this state whether an express 
trust affecting real estate is valid unless in writing." 

These cases are adverted to, not because they throw any spe- 
cial light upon the subject but as showing that this court has not 
in terms accepted the authority of Walraven v. Lock, supra, 
while it has been in no sense overruled, and that the question, 
which is one of great interest and importance, is an open one 
so far as this court is concerned. 

[1] It seems that at the common law, before the passage of 
the statute of frauds (29 Car. II), an express trust in lands 
could be created by parol ; but, as was said in Kline v. Kline, 
103 Va. 267, 48 S. E. 882, the declaration should be unequivocal 
and explicit, and established by clear and convincing testimony. 

By the English statute of frauds it is expressly provided, in 
the seventh section, that: 

"All declarations or creations of trusts or confidences, of any 
lands, tenements, or hereditaments, shall be manifested and 
proved by some writing signed by the party who is by law en- 
abled to declare such trust, or by his last will in writing, or else 
they shall be utterly void and of none effect." 

And by the eighth section it is declared that : 

"Where any conveyance shall be made of any lands or tene- 
ments by which a trust or confidence shall or may arise or result 
by the implication or construction of law, or be transferred or 
extinguished by an act or operation of law, then, and in every 
such case, such trust or confidence shall be of the like force and 
effect as the same would have been if this statute had not been 
made; anything hereinbefore contained to the contrary notwith- 
standing." 

Those two sections have never been adopted in this state, and 
their absence has been frequently animadverted upon by this 
court. 

[2] In Bank of United States v. Carrington, 1 Leigh (34 
Va.) 566, it was held that: 

"Where land is purcha d and paid for by one person, and the 
conveyance is taken to and her, the law will imply a trust for the 
benefit of the former; and such purchase and payment may be 
proved by parol evidence." 

In the case before us the land was purchased and paid for by 
Mrs. Young, and the conveyance was taken to her daughter, and, 
if that had been all, there would have been a resulting trust; 
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but two circumstances prevented the application of that princi- 
ple. In the first place, Mrs. Young is the mother of Mrs. Hol- 
land; and, in the second place, by express direction she caused 
the deed to be made to Mrs. Holland. 

In Dyer v. Dyer, 1 Lead. Cas. in Eq. (W. & T.) 266, it is 
said: 

"Where there is an express trust declared, though but by parol, 
there can be no resulting trust; for resulting trusts, though saved 
by the statute of frauds, are only saved and left as they were 
before the act; and a bare declaration by parol, before the act, 
would prevent any resulting trust. * * * As to purchases 
made in the names of children, or of persons equally favored, 
it may be laid down as a general rule that, where a purchase is 
made by a parent in the name of a child, there will prima facie 
be no resulting trust for the parent, but, on the contrary, a 
presumption arises that an advancement was intended. * * * 
The presumption also arises in. favor of any person with re- 
gard to whom the person advancing the money has placed 
himself in loco parentis. Thus in Beck ford v. Beckford, 
Lofft, 490, an illegitimate son, in Ebrand v. Dancer, 2 Ch. 
Ca. 26, a grandchild, and in Currant v. Jago, 1 Coll. 261, the 
nephew of a wife, were held entitled to property purchased 
in their names, from the presumption of advancement being 
intended." 

[3] There can in this case, therefore, be no resulting trust, 
and the whole case rests upon the validity of an oral declara- 
tion of trust as set out in the bill. As such a declaration of 
trust was valid at common law, and as the seventh and eighth 
sections of the English statute of frauds have not been enacted 
in this state, the question at once arises whether our statute, as 
it stands, is broad enough to cover the case. 

In Sprinkle v. Hayworth, supra, referring to the omission 
from our statute of the seventh and eighth sections of the Eng- 
lish statute of frauds, Judge Moncure says: 

"We do not mean to admit, however, that there is any differ- 
ence in effect between the English statute of frauds and ours 
arising from the omission in the latter of the seventh and eighth 
sections of the former. That is a question which is unnecessary, 
and not intended to be discussed in this case." 

To the same effect see Borst v. Nalle, supra. 

In 2 Minor's Inst. (4th Ed:) p. 847, it is said that : 

"Whether contracts touching trusts in lands are within our 
statute has not been adjudged, but it would seem that little doubt 
can exist that they are." 

If they be within our statute of frauds, then it must be by 
force of the sixth clause of section 2840, which says that: 

"No action shall be brought in any of the following cases: 
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* * * Sixth. To charge any person * * * upon any 
contract for the sale of real estate, or for the lease thereof for 
more than a year; unless * * * it be in writing." 

Discussing this phase of the subject, Judge Brockenbrough, 
in Bank of United States v. Carrington, supra, uses the follow- 
ing language: 

"I think, then, that this is a case in which the rule as it is un- 
derstood in England will strictly apply. The purchaser of the 
land having paid the money, the trust results to him by opera- 
tion of law, although the conveyance was made to another. 
Nor do I think that either the words or spirit of our statute of 
frauds will exclude parol evidence in a case like this. The 
act says : 'No action shall be brought upon any contract for 
the sale of lands, or the making any lease thereof for a longer 
term than one year, unless the promise or agreement, etc., or 
some memorandum or note thereof, shall be in writing.' There 
is no pretense of any contract of sale or lease between Richard 
Adams and John Adams. The deed shows a sale between Marx 
and Richard Adams, and John Adams, who is not named in the 
deed, but who has been in possession ever since the sale, and 
has laid out large sums of money on the land, asks to be allowed 
to prove by witnesses, not that there was any contract of sale 
between Richard and himself, but that Richard holds under that 
deed merely as his trustee. The fourth section of the English 
statute uses broader terms than ours. It forbids an action 'on 
any contract or sale of lands, or any interest in or concerning 
them; without writing. These words are omitted in our act; 
yet their insertion in the English statute was not deemed suffi- 
cient to include declarations of trust, which would have been 
provable by parol testimony but for the seventh and eighth sec- 
tions before mentioned." 

Now, in our statute, not only have we not enacted the seventh 
and eighth sections, but so much of the fourth section as for- 
bids an action on a contract or sale of "any interest in or con- 
cerning them" is also omitted, although, as Judge Brockenbrough 
points out, their insertion in the English statute was not deemed 
sufficient to include declarations of trust which would have been 
provable by parol testimony, but for the seventh and eighth 
sections before mentioned. 

In Bank of U. S. v. Carrington the contention was also made 
that, because our statute had not adopted the eighth section, 
which excepts from its operation resulting trusts, that trusts of 
every description were within our statute; but the court, going 
as far in the direction of the maintenance of trusts by parol as 
the case before them required, maintained the trust resulting 
by operation of law, but without saying one word to indicate it 
as their opinion that express trusts stood upon any different 
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plane. A careful consideration of the several opinions in Bank 
v. Cafrington leaves little doubt that the court was at that time 
pf opinion that all trusts, whether arising from an express dec- 
laration or by implication of law remained in this state as at 
the common law prior to the passage of the act of 29 Car. II, 
known as the statute of frauds. 

In the case of Walraven v. Lock, supra, judge Nash, in the 
course of his opinion, says : 

"In the case of an absolute deed upon its face, it has been fre- 
quently decided that parol evidence may be received to prove 
that the instrument was in truth a mortgage, and this is upon 
the principle that it is competent to prove by parol testimony the 
express or agreed conditions upon which the legal title was ac- 
quired [citing numerous cases]. And in the case of the Bank 
of the U. S. v. Carrington, 7 Leigh, 566, the question was ex- 
pressly decided, by a unanimous court, that it was competent to 
receive parol proof of facts to establish an implied or resulting 
trust, and that the statute of frauds and perjuries in Virginia 
did not apply to cases of implied trust ; and, in delivering their 
opinions, three of the judges proceed to point out the difference 
between the English and the Virginia statutes, and very strongly 
intimate that the statute of frauds in Virginia has no applica- 
tion to either express or implied trusts. Judge Carr in that case 
says the English statute 'differs from ours with respect to trusts 
in this, that by their seventh section it is enacted that all declara- 
tions or creations of trusts, etc., of any lands, etc., shall be mani- 
fested and proved by some writing, etc., to which section there is 
a proviso that where any conveyance shall be made of lands, 
etc., by which a trust or confidence shall or may arise or result by 
implication or construction of law, etc.. such trust, etc., shall be 
of like force and effect as if this statute had not been made ; 
whereas by our statute the whole subject is omitted. We have 
neither the enacting clause nor the proviso which that clause 
rendered necessary.' " 

And Judge Thompson, in the same case, referring to the case 
of Bank of U. S. v. Carrington, supra, said: 

"The judges there advert to the difference between the Eng- 
lish statute and our own, both in its provisions and phraseology, 
and show that, whilst the English statute of frauds embraces 
express trusts, it in express terms excludes the resulting and 
implied trusts from its operation, and that our statute, embrac- 
ing neither, excludes both. And it is obviously to that differ- 
ence between the Virginia statute and the original statute of 
frauds that they refer the decision of the cases in which it was 
held competent by parol to convert absolute bills of sale and 
deeds for land into mortgages or conditional sales. These cases 
are not only cited with approbation, but the grounds of the de- 



1915. ] YOUNG V. HOLLAND ET AL. 113 

cisions' more fully and better stated than in the cases themselves." 

In Hancock v. Talley, reported in 7 Va. Law Reg. at page 
34, the special Court of Appeals had this subject under consid- 
eration, and in the course of the unanimous opinion of the court, 
delivered by Judge Wingfield, the following language is used : 

"The provisions of the seventh and eighth sections of the 
English statute of frauds never were enacted by our Legisla- 
ture, and were never in force in Virginia; and the law here in 
relation to declarations of trust is, and always has been, the same 
that it was in England before the statute. The four judges who 
sat in the case of Bank of the United States v. Carrington et al., 
in the separate opinions delivered by each of them, all concurred 
that the law here, in this respect, had always been the same as 
it was before the statute of frauds, and that consequently a 
verbal declaration of a trust might be set up by parol proof ; and 
we know that it is now, and always has been, the constant practice 
of the courts of equity, throughout the entire state, to set up and 
enforce by proof (express) declarations of trusts not in writing, 
and to ingraft them on deeds absolute on their face. A familiar 
instance is that of showing by parol that a deed absolute on its 
face was, by a verbal agreement, intended to be a mortgage. 
This, I suppose, has been done by every court in the state hav- 
ing chancery jurisdiction, while the right to do so has never been 
questioned. Ross v. Norvell, 1 Wash. 14 [1 Am. Dec. 422] ; 
Robertson v. Campbell, 2 Call, 421, and Owen v. Sharp, 12 
Leigh, 427." 

In Browne on the Statute of Frauds, § 80, the case of Chiles 
v. Woodson, 2 Bibb (Ky.) 71, is cited, where land had been con- 
veyed by one party to another in trust for the grantor, and upon 
an agreement that the grantee should reconvey to any one to 
whom the grantor might afterwards sell, and the court treated 
the transaction as a contract for land, and, there being no written 
evidence of the arrangement, denied relief in equity on the 
ground of the statute : 

"Here was apparently a clear case of trust, to which the court 
applied the section which in terms extends to mere contracts for 
the purchase or sale of land. In Virginia, on the other hand, 
where the statute stands in the same way, the seventh section be- 
ing omitted, and the fourth retained, it has been said (in a case, 
however, where -the point was not directly presented) that the 
latter would not apply to a trust created verbally, which would 
accordingly be good in that state ; and the court based its opinion 
on the simple fact of the Legislature's omission of the trust sec- 
tion and retention of the other, as conclusive of its design to 
allow a trust to be proved without writing; advertising also to 
the circumstance that in England it was thought necessary to en- 
act the seventh section, expressly providing for trusts, although 
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the fourth section of the statute of Charles contained larger lan- 
guage than the corresponding section of the Virginia statute." 

This subject has been before many of the courts and the line 
of demarcation between their conclusions seems in large meas- 
ure to turn upon the introduction or omission of the seventh and 
eighth sections of the English statute. In those states in which 
those sections appear, express trusts are within its operation, and 
cannot be proved by parol ; while in quite a number of the 
states where the seventh and eighth sections have not been 
adopted oral declarations of trust are maintained. We shall 
content ourselves with mere reference to them without discus- 
sion. Gardner v. Randell, 70 Tex. 453, 7 S. W. 781 ; James 
v. Fulcrod, 5 Tex. 512, 55 Am. Dec. 743; Woodfin v. Marks, 
104 Tenn. 512, 58 S. W. 227; Olcott v. Bynum, 17 Wall. 44, 21 
L. Ed. 570; Sykes v. Boone, 132 N. C. 199, 43 S. E. 645, 95 
Am. St. Rep. 619; Taylor v. Wahab, 154 N. C. 219, 70 S. 
E. 173; Fleming v. Donahoe, 5 Ohio, 255. 

[4] Counsel for appellees have argued with great force that 
to maintain the express trust by parol evidence would violate 
that principle of law, nowhere more closely adhered to 'than in 
this state, that parol evidence cannot be admitted to vary, con- 
tradict, add to, or explain the terms of a written agreement. 
If at the common law an express declaration of trust such as is 
here sought to be established was lawful, and if by the statute 
of frauds as adopted in this state the common law was not in this 
respect altered, then such an express declaration remains law- 
ful. In the nature of things an oral declaration can only be 
established by oral evidence, and we do not think that the posi- 
tion can be maintained that an oral declaration of trust is sanc- 
tioned by our law, and the only possible mode of proof is to be 
excluded; in other words, we cannot maintain a right and ex- 
clude the only mode of proof by which that right can be estab- 
lished. 

We have been unable to escape these conclusions: That at 
common law such an express declaration of trust as is here pre- 
sented was lawful and could be enforced; that by the English 
statute of frauds such an express trust is prohibited; that no 
such express prohibition is found in our statute, the seventh and 
eighth sections of the English statute not having been adopted 
by us ; that the case before us does not present a contract for the 
sale of real estate or for the lease thereof, and is not within the 
sixth clause of our statute ; that, being valid at common law, and 
the common law not having been changed by statute, such an ex- 
press declaration of trust can still be enforced in this state ; and 
that an oral declaration of trust, being lawful and enforceable, 
and being in the nature of things only provable by oral evidence, 
does not come within the operation of the rule forbidding the 
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admission of parol evidence to vary, contradict, add to, or ex- 
plain the terms of a written instrument. For these reasons, the 
decree of the circuit court will be reversed. 
Reversed. 

Note. — This case was argued and submitted before Judge KEL- 
LY'S term began. 

Note. 

See leading article, "Parol Trusts in Real Estate," and editorial. 



Curtis v. Hiden et al. 

March 11, 1915. 
[84 S. E. 664.] 

1. Curtesy (§ 12*)— Sale under Order of Court— Sufficiency of Bill. 

— A bill by one who had purchased the life estate of a tenant by 
curtesy in a certain tract of land, which alleged that the land was 
valuable chiefly for its timber, most of which was of a proper size 
then to be cut, and would diminish in value if not cut, that it should 
be given proper care and the smaller trees cut therefrom so as to 
give the others a chance to grow, that the income from the land was 
not sufficient to pay the taxes, and that the remaindermen were amply 
able to protect their interest in the tract, if sold, by purchasing the 
same at the sale, does not show any equitable ground for sale of 
the tract by the court; since the complainant voluntarily purchased 
it, knowing that he would not thereby acquire any interest in the 
timber other than such as was necessary for domestic and agricultural 
purposes connected with the use of the land. 

[Ed. Note. — For other cases, see Curtesy, Cent. Dig. §§ 43-64; 
Dec. Dig. § 12.* 4 Va.-W. Va. Enc. Dig. 818; 8 Va.-W. Va. Enc. Dig. 
671; 11 Va:-W. Va. Enc. Dig. 846.] 

2. Constitutional Law (§§ 106, 249*)— Curtesy (§ 12*)— Sale under 
Order of Court— Statutes— Constitutionality.— Pollard's Code, § 2436a, 
providing that, when real estate is held by a party as tenant by cur- 
tesy or in dower, whether the remainder be vested or contingent, and 
whether the remaindermen be infants or adults, the court can de- 
cree a sale of the real estate and invest the proceeds if the bill of the 
tenant by curtesy or dower shall set forth facts which, in his or her 
opinion, would justify the sale, and the court shall be of the opinion 
that the interest of all parties will be promoted thereby, if construed 
to confer upon the tenant by curtesy or in dower the right to de- 
mand a sale of the real estate where all the parties are sui juris and 
the estate is vested, is unconstitutional, as an unwarranted interfer- 
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